UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF RHODE | SLAND

In re Special Proceedings Msc. 01-47T

VEMORANDUM AND ORDER

ERNEST C. TORRES, Chief United States District Judge.

Janmes Taricani has filed a notionto stay this Court’s order
of COctober 2, 2003, (the “Cctober 2 Order”) which directs himto
answer questions posed during the <course of a crimnal
i nvestigation being conducted by a Special Prosecutor.?! The
guestions seek to identify the person who provided Taricani with
a video tape in apparent violation of a court order (the
“Protective Order”) that prohibited counsel in a crimnal case
from di ssem nating that tape. For the reasons hereinafter
stated, the notion to stay is deni ed.

Backagr ound

The background facts and the reasons for the order directing
Taricani to answer the Special Prosecutor’s questions are fully
explained in this Court’s October 2 Menorandumand Order. Inre

Speci al Proceedi ngs, M sc. No. 01-47T, 2003 WL 22284124 at *1-*2

(D.R 1. October 2, 2003). For present purposes it is sufficient

The notion al so was purportedly filed on behal f of CQutlet
Broadcasting, Inc., d/b/a WAR- TV, Channel 10. However, Qutlet
Broadcasting is not a party to this proceedi ng.
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to state that, in May 1999 and June 2000, a grand jury indicted
several officials of the City of Providence for extortion,
bri bery, and various other offenses. Those indictnments
generated intense publicity and consi derable speculation as to
whet her t he mayor al so was i nvol ved. The specul ati on was fuel ed
by a series of |eaks regardi ng evidence that had been presented
to a grand jury that still was investigating the matter.

The judge presiding over the cases at that tinme entered a
Protective Order prohibiting participants in the cases from
di ssemi nating surveillance tapes that had been made by |aw
enf orcenment officials and had been furnished to counsel during
di scovery. The purposes of that order were to avoid conproni sing
t he on-going investigation being conducted by the grand jury to
which the tapes were being shown and to protect the indicted
def endants’ right to a fair trial.

Despite the Protective Order, one of the tapes was givento
Taricani who aired it on Channel 10. This Court, then,
appoi nted a Special Prosecutor to determ ne whether charges of
crimnal contenpt should be brought against the individual(s)
responsi ble for providing the tape to Taricani.

It should be noted that Taricani, hinmself, is not a target
of the Special Prosecutor’s investigation because the Protective

Order was directed only at participants in the crim nal cases



and does not purport to prohibit the media fromdoi ng anyt hing.
Taricani has beconme the object of attention in this proceeding
only because he is a material wi tness and he has refused, based
on what he contends is a “newsman’s privilege,” to identify the
i ndi vi dual (s) who apparently violated the Protective Order.

Taricani has appealed fromthe October 2 Order and seeks a
stay of that order pending resolution of his appeal. The sole
argunment made in support of the nmotion to stay is that “[t]he
appeal raises issues of constitutional inmport that justify a
stay” and that, unless a stay is granted, “M. Taricani nmnust
choose between risking an order of contenpt or abandoni ng the
assertion of a constitutionally-based privilege.” Taricani’s
Mem of Law in Supp. of Mdtion to Stay, at 2.

Anal ysi s

It is well established that, in order to obtain a stay
pendi ng appeal, the party seeking the stay nust denonstrate four
things: “a strong likelihood of success on the merits of its
appeal ; that he will suffer irreparable harmif a stay is not
granted; that the harmw || outwei gh any harm opposing parties
will suffer if a stay is granted; and that the public interest

woul d be furthered by the granting of a stay.” In re Power

Recovery Sys., lnc., 950 F.2d 798, 804 n.31 (1st Cir. 1991).

Moreover, “failure to neet even one of the criteria justifies



denial.” 1d.

Here, Taricani has failed to satisfy at |least two of the
four requirenents. He does not even argue that there is a
strong likelihood that he will succeed on appeal and this Court
sees no basis for concluding that he will. On the contrary, as
this Court noted in the October 2 Order, the Supreme Court has
expressly rejected the contention that reporters have a First
Amendnment privilege to refuse to “respond to rel evant questions
put to themin the course of a valid grand jury investigation or

crimnal trial.” 1lnre Special Proceedings, 2003 W. 22284124 at

*5 (quoting Branzburg v. Hayes, 408 U.S. 665, 690-91 (1972)).

This Court also applied the balancing test prescribed by the

First Circuit in Bruno & Stillman, Inc. v. G obe Newspaper Co.,

633 F.2d 583 (1t Cir. 1980), and its progeny in order to
determine whether the |esser degree of First Amendnment
protection afforded to a journalist’s “confidential sources”
excuses Taricani from any obligation to answer questions
regarding the identity of the person who provided the tape to
hi m In applying that test, this Court found that the scale
“decisively” tipped in favor of requiring Taricani to answer the

Speci al Prosecutor’s questions. |Inre Special Proceedings, 2003

W 22284124 at *15.

Wth respect to the public interest prong of the test, this



Court, already, has found that “the strong public interest in
seeing that court orders are enforced and that crimnal acts
that threaten to conprom se grand jury investigations and to
deprive defendants of their constitutional right to a fair trial
are punished . . . greatly outweigh the relatively nodest inpact
that disclosure [of Taricani’s source] mght have on the free
flow of information and/or any interest that the public nmay have
in obtaining a preview of evidence likely to be presented at a
crimnal trial.” |d.

Bal anci ng any irreparable harmthat Taricani may suffer if
a stay is not granted against any harm that the public, whose
i nterest the Special Prosecutor serves, will suffer if a stay is
granted is a nore form dable task. |[If the notion for a stay is
denied, Taricani wll have to choose between answering the
Speci al Prosecutor’s questions thereby relinquishing his claim

of privilege; or, alternatively, persisting in his refusal to

answer thereby risking a contenpt citation. W t hout know ng
which alternative Taricani my choose, it is difficult to
determ ne whether Taricani will be irreparably harnmed if his

nmotion for a stay is denied. Even if the prospect of a contenpt
sanction induces him to answer the Special Prosecutor’s
guestions, it is at |east debatable whether providing the

information requested in this particular case would irreparably



harm Taricani or, for that matter, anyone else besides the
i ndi vi dual (s) who apparently violated the Protective Oder. |If
Taricani prevails, on appeal, the privilege that he asserts wll

be established and his concern that fear of being identified

will deter individuals who participate in or abet crimnal acts
from in the future, providing information to reporters will be
al | ayed.

More inmportantly, it does not appear that any harm that
Taricani m ght suffer outweighs the harmthat would be suffered
by the public if a stay is granted. In addition to having a
strong interest in seeing that crimnal acts are punished, the
public has a strong interest in seeing that the alleged
perpetrators are prosecuted expeditiously and before w tnesses
or other evidence becone unavailable. Here, the investigation
al ready has been del ayed by the Special Prosecutor’s efforts to
first question other potential witnesses in an attenpt to obtain
t he evidence necessary to conplete his task without having to
ask Taricani to identify his source. Granting a stay wll
further delay the investigation and heighten the risk that any
new evi dence uncovered as a result of questioning Taricani nmay
no longer be available. Nor is there any assurance that, if a
stay is granted, Taricani will answer the Special Prosecutor’s

guestions should his appeal be unsuccessful.



I n any event, even assuni ng, arguendo, that the harm to
Taricani if a stay is denied would outweigh the harm to the
public if a stay is granted, the magnitude of the difference
bet ween the relative harms is not sufficient to overcone
Taricani’'s failure to satisfy the other two requirenments for
obtaining a stay. As already noted, Taricani has failed to
denonstrate a |likelihood of success on the merits of his appeal.
Mor eover, the dom nant public interest, here, is in seeing that
court orders are enforced and that crimnal acts that threaten
to conpromise grand jury investigations and to deprive
def endants of their constitutional right to a fair trial are
puni shed.

Concl usi on

For all of the foregoing reasons, Taricani’s notion for a
stay pending resolution of his appeal fromthe COctober 2 Order
is hereby denied, but the October 2 Order is stayed for thirty
days in order to afford Taricani an opportunity to seek such a

stay fromthe Court of Appeals.

I T 1S SO ORDERED

Ernest C. Torres, Chief Judge
Dat e: Decenber , 2003



